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cOM

FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON

OFFICE OF

THE CHAIRMAN

April 8, 2015

The Honorable Ron Joimson
Chairman
Committee on Homeland Security and Governmental Affairs
United States Senate
Washington, DC 20510

Dear Chairman Johnson:

Attached please find an additional response to the letter you sent me on February 9, 2015,
requesting information and documents related to the Federal Communications Commission's
(FCC) Open Internet Order. I sent you an initial response on February 24, 2015, that answered
Interrogatory No. 1 of your letter. In addition, on February 25, 2015, and on March 16, 2015, the
FCC produced to your Committee approximately 1,600 pages of responsive e-mails. Today's
response addresses Interrogatories No. 2 through No. 7, but explains that some answers will
remain incomplete until the FCC has collected and reviewed additional documents that may be
responsive to your request and a similar request I have received from Chairman Chaffetz of the
House Oversight and Government Reform Committee. I appreciate your patience as the FCC
works to gather and produce these documents to you.

As you will see when you review the enclosed materials, I am providing to you as part of
today's response an unredacted copy of my official calendar for the period between November 3,
2013 (my first day as FCC Chairman) and February 9, 2015. In the unredacted form in which
you are receiving it, my calendar is a non-public, confidential Commission document that falls
within the coverage of Senate Rule 29.5.

Please do not hesitate to contact me if you have any questions.

Sincerely, /

Tom Wheeler

Enclosures

cc: The Honorable Thomas Carper
Ranking Member



Responses to Chairman Johnson, April 8, 2015

1. Please explain what new factors or developments in the telecommunications
industry have led you to conclude that the commercially reasonable standard, which
you supported in 2014, is no longer appropriate.

[answer previously submitted to the Committee on 2/24/15] I am proud of the process the
Commission has run in developing the Open Internet Order that will be voted on by the
Commission this week. It is one of the most open and transparent in Commission history, and the
public's participation was unprecedented. This is in no small part thanks to the fact that the
Commission adhered to the mandates of the Administrative Procedure Act, which, due to the
wisdom of Congress, has ensured transparent and open rulemakings for close to 70 years.

After most of the 2010 Open Internet rules were struck down in court last January, we were
faced with a significant challenge: putting in place Open Internet rules that are legally
sustainable and ensure the Internet remains a platform for innovation, expression, and economic
growth.

We started that process last April when I circulated a draft Notice of Proposed Rulemaking
(NPRM) that included a set of Open Internet protections and also asked an extensive series of
questions about the best way to achieve an Open Internet. You are correct that the Open
Internet NPRM proposed a solution based on Section 706 of the Telecommunications Act. It also
specifically asked whether Title II of the Communications Act would be a better solution. As I
hope has been noticed, all of the NPRMs during my chairmanship contain a specific proposal to
flag key concepts for commenters' attention. I believe this is an important part of an open and
transparent rulemaking process, but let's be clear, it is tentative, not a final conclusion, and the
purpose of the comment period is to fully test the concept. In this instance, as in others, it worked
as desired to focus the debate.

The process of the Open Internet rulemaking was the most open and expansive process the FCC
has ever run. Stakeholders - like start-ups, public interest groups, tech companies, think-tanks,
and ISPs - weighed in like never before. Moreover, the Commission held a series of six public
roundtables to explore the legal, technical, and economic facets of Open Internet protections.
We heard from over 140 Members of Congress. We heard from the Administration. Most
significantly, we heard from over four million Americans, who overwhelmingly spoke in favor
of preserving a free and open Internet.

We listened, and we learned. And on the basis of this tremendous public record, I'm proud to
say we adjusted our proposal along the way.

My initial proposal sought to reinstate the 2010 rules. The tentative conclusion put forth in the
NPRM suggested the FCC could assure Internet openness by applying a "commercial
reasonableness" test under Section 706 of the Telecommunications Act to determine appropriate
behavior of ISPs. As the process continued, I listened to countless consumers and innovators
around the country. I also reviewed many of the submissions in the record and became concerned
that the relatively untested "commercially reasonable" standard might be subsequently
interpreted to mean what was reasonable for ISPs' commercial arrangements, not what was
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Responses to Chairman Johnson, April 8, 2015

reasonable for consumers. That, of course, would be the wrong conclusion. It was an outcome
that was unacceptable.

That's why, over the summer, I began exploring how to utilize Title II and its well-established
"just and reasonable" standard. As previously indicated, this was an approach on which we had
sought comment in the NPRM and about which I had specifically spoken, saying that all
approaches, including Title II, were fully on the table for consideration.

As I considered Title II, it became apparent that it was not a monolith; the record contained
multiple approaches to its use. I was also reminded how it was not necessary to invoke all 48
sections of Title II. In this regard, I reviewed the substantial success of wireless voice industry
after it was deemed a Title II carrier pursuant to Section 332 of the Communications Act. In
applying Title II, but limiting its applicable provisions, the Congress and the Commission crafted
a wireless voice business with hundreds of billions of dollars of investment and a record of
innovation that made it the best in the world. It is the model for the ultimate recommendation I
put forward to my colleagues.

There were other industry data points that informed my thinking and the Commission's analysis.
One was our informal inquiry into interconnection agreements. Another was my letter to Verizon
Wireless (and its ultimate reversal of policy) about its announcement to limit "unlimited" data
customers if the subscriber went over a certain amount of data use in a month. Of particular note
was the active bidding (and ultimately overwhelming success) of the AWS-3 spectrum auction,
which showed that investment in networks - even in the face of classification of mobile Internet
access under Title II - continued to flourish. Other industry data points included the work of
Wall Street analysts, and the support of ISPs themselves, including Sprint, T-Mobile, for Title II
and the voluntary adoption of Title II by hundreds of small rural carriers, along with the
statement of Frontier Communications CEO that pending Title II did not discourage its decision
to acquire even more telecommunications customers.

Ultimately, the collective input of all these data points influenced the evolution of my thinking
and the final conclusion that the use of modern, light-touch Title II reclassification provides the
strongest legal foundation for the Open Internet, and does it in a manner that continues network
investment.

2. Please explain why you pulled back a draft proposal on a net neutrality order in
2014 and the timing of your decision.

As I explained in my response to #1 above and in recent Congressional testimony, during the
summer and early fall of 2014, I began to think that Title II's 'lust and reasonable" standard
needed to be part of our approach to protecting Internet openness, in addition to the FCC's
authority under Section 706. The fact that I was considering Title II was not a secret. In a
number of different public venues, I made it clear that Title II was "on the table." For example,
when I testified before the House Small Business Committee on September 17, 2014, I provided
the following response to a question about the potential use of Title II in the Open Internet
Order:
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Responses to Chairman Johnson, April 8, 2015

So, what the court said was that the way in which the 2010 rules were implemented was
inappropriate, but that the Commission had authority to deal with anything that interfered
with what they called the virtuous cycle - that new applications drive better bandwidth
which drives new applications, and you have this virtuous cycle. Activities like you
named - blocking, choosing one player over another, degrading service, fast lanes, this
sort of thing - I believe all interfere with the virtuous cycle. A question then becomes: do
we use the 706 authority that the court pointed to, or do we use Title II? And in our
Notice of Proposed Rulemaking, we have specifically asked for input on the Title II
question. Title II is very much on the table. And that comment period just closed this
week. I look forward to moving forward on that as well, but I will assure you that Title II
is very much a topic of conversation and on the table, and something that we specifically
asked for comment on in the proceeding.'

In a speech I gave to the Mid-Atlantic Venture Association on November 4, 2014, I made the
following statement:

I have repeatedly stated that all proposals, including different methods of applying Title
II of the Communications Act, are on the table. Our Notice of Proposed Rulemaking was
expansive in the alternatives on which it sought input. Included in that input are a series
of proposals from a diverse set of groups that an Open Internet rule should use both Title
II and Section 706 of the Communications Act to stop paid prioritization from harming
an Open Internet through a "double-barreled" approach.2

The key question at this point in the rulemaking was how these separate sources of legal
authority could be combined to develop rules that would strike the right balance between
preserving the open Internet and promoting network investment. Blogs posted by senior FCC
staff in September and October of 2014 summarized the various proposals that stakeholders had
submitted into the rulemaking record, many of which were discussed and debated at the six
public roundtables the FCC held between September 16 and October 7, 2014. The blogs linked
to comments in the record that reflected the broad range of policy approaches that had been
proposed to the FCC:

• Use only 706 authority to prohibit paid prioritization (AT&T),
• Reclassify broadband service as a title II telecommunications service (Etsy),

'Is the FCC Responding to the Needs of Small Business and America?: Hearing Before the US. House
Committee on Small Business (Sept. 17, 2014).
2 Remarks of Tom Wheeler, Chairman, Federal Communications Commission, Mid-Atlantic Venture
Association, Washington, D.C. (Nov. 4, 2014) available at
http://www.fcc.gov/document /tom-wheeler-chairman-fcc-mid-atlantic-venture-association.

Julie Veach, Exploring New Ideas for Protecting and Promoting the Open Internet, FCC Blog (Sept. 22,
2014) available at
Jon Sallet, Roger Sherman, and Julie Veach, Looking for the Best Approach to Preserve the Open
Internet, FCC Blog (Oct. 27, 2014) available at http://www.fcc.gov/b!og/looking-best-approach-preserve-
open-internet.
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• Adopt a "hybrid" approach that reclassifies broadband service as a telecommunications
service, but uses Section 706 for bright-line rules (AOL and Representative Henry
Waxman), or

• Adopt a "hybrid" approach that classifies the service network operators provide to edge
providers as a Title II telecommunications service (Mozilla, Professor Tim Wu, and the
Center for Democracy and Technology).

Media stories published in late October accurately reported that at that time, I was focusing on
the so-called "sender-side" Title Il/Section 706 hybrid approach (the Mozilla!Wu/CDT approach
described above), but that this approach was "one of the four possibilities that the F.C.C. is
considering as it seeks to draw up a net neutrality framework that, unlike its last two attempts,
will hold up in court."4 At this time, I had not yet made a final decision about whether this
particular combination of Title II and Section 706 was a viable approach to take to the
Commission for consideration. News reports that there was no final draft I had approved for
distribution to my fellow Commissioners were therefore accurate.5 While I had hoped to have a
plan ready for the Commission to consider at our December Open Meeting, by late October I
realized that "action might be pushed to first quarter of next year."6

3. Please produce the draft proposal on net neutrality you planned to circulate in or
around late November and early December.

As I explain in my answer to #2 above, there was not a draft net neutrality proposal that was
finalized for circulation to my fellow Commissioners in late November or early December. I
had not made a final decision about which Section 706/Title II proposal I would present to the
Commission.

4. Have you or any other FCC employees had communications with employees or
officials of the Executive Office of the President referring or relating to net
neutrality, or other aspects of broadband service or service provider regulation?
Please list these communications and provide the dates, the individuals involved,
and the subject matters, and provide all phone logs or any oral communications,
along with a list of the participants, including communications on mobile devices.

Yes. The FCC has already shared with your Committee e-mails I sent to White House officials
in April 2014 after the publication of media reports that incorrectly described the draft Open
Internet Notice of Proposed Rulemaking. In response to your information request in #7 below
and a similar request from the House Oversight and Government Reform Committee, the FCC is
in the process of gathering any other e-mails that document communications between FCC
employees and the Executive Office of the President.

"F.C.C. Considering Hybrid Regulatory Approach to Net Neutrality, New York Times (Oct. 31, 2014).
See FCC 'Net Neutrality' Plan Calls for More Power Over Broadband, Wall Street Journal (Oct. 30,

2014).
6F C. C. Considering Hybrid Regulatory Approach to Net Neutrality, New York Times (Oct. 31, 2014).
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As for telephone calls with White House officials, my calendar indicates that I have had
approximately 16 calls with various White House officials between the time I became FCC
Chairman and February 9, 2015. As a point of comparison, my calendar indicates that I had
approximately 50 calls with Members of Congress during the same period.

My calendar does not generally note the topic of these phone calls, but it is likely that some of
my calls with Congress and the White House included conversations about net neutrality. My
White House calls also likely included discussions about topics of mutual interest to the FCC and
the Administration, including e-Rate and other efforts to bring broadband to more Americans,
spectrum management, trade, and national security issues.

My complete calendar is attached as an exhibit to this response, along with tables listing my calls
with the White House and Congress.

5. Was the FCC aware of the "unusual, secretive effort inside the White House"
relating to net neutrality? Please explain.

It is not much of a secret that the Obama Administration is very interested in Internet policy.
President Obama supported Internet openness during his first presidential campaign and has
made many public statements about it since he has been President. I was generally aware that
the White House was working to develop an Administration policy on the Open Internet, but I
was not part of their process.

It does not strike me as surprising or unusual that the White House was working to develop an
Administration position on an important policy matter like Internet openness. One of the
Executive Office of the President's roles is to lead and coordinate executive branch policies on
the President's priority issues. The White House's work on Internet-related economic policy is
ongoing. In March 2015, for example, President Obama created a new Broadband Opportunity
Council co-chaired by the Secretaries of Agriculture and Commerce - to support and promote
broadband competition, deployment, and adoption.7

6. Did any FCC employees participate in the meetings with White House officials
relating to net neutrality or broadband regulation? Please provide the names of
these employees, and the dates of the meetings they attended.

As discussed in #4 above, I have included my official calendar as an exhibit to this response. My
calendar indicates that I have met with White House personnel approximately 25 times since the
date I became Chairman and February 9, 2015. As a point of comparison, my calendar indicates
that I had approximately 50 in-person meetings with Members of Congress during the same

White House Fact Sheet: Next Steps in Delivering Fast, Affordable Broadband (Mar. 23, 2015)
available at https://www.whitehouse.gov/the-press-office/20 15/03/23/fact-sheet-next-steps-delivering-
fast-affordable-broadband.
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period. Please note that one of these Congressional meetings was a meeting I had with you on
June 16, 2014.

My calendar does not generally note the topic of these meetings, but it is likely that some of my
Congressional and White House meetings included conversations about net neutrality. Some of
my visits to the White House were for widely-attended events, while others were small-group
meetings to discuss topics of mutual interest to the FCC and the Administration, including c-Rate
and other efforts to bring broadband to more Americans, spectrum management, trade, and
national security issues.

Tables listing my meetings with the White House and Congress are attached as exhibits to this
response.

In response to your information request in #7 below and a similar request from the House
Oversight and Government Reform Committee, the FCC is in the process of gathering any other
materials that document meetings between FCC employees and White House officials relating to
net neutrality or broadband regulation.

7. Please produce all documents and communications between or among any employee
of the FCC and employees of the Executive Office of the President referring or
relating to net neutrality or broadband regulation for the period November 3, 2013,
to the present.

The FCC has already produced to you approximately 1,600 e-mails that are responsive to this
request, and, as discussed above, is in the process of gathering and reviewing more materials that
are potentially responsive to this request. My understanding is that FCC staff is keeping your
Committee staff updated on this process.
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___ I I I
________ Exh. 1 - Chairman Wheeler's White House Meetings - 11/3/13-2/9/15 (Source: FCC Official Calendar)

___ ___ ___

________ ________ ________

_______ DATE CALENDAR DESCRIPTION

________
11/7/2013 Swearing In Ceremony

________
11/12/2013 POTUS meeting

_________ ________ _________ _________ _________

________ 11/20/2013 Warriors 4 Wireless event
_________ ________ _________ _________ _________

________
11/22/2013 Jason Furman, WH CEA

________
12/4/2013 Gene Sperling

________
12/20/2013 WH Christmas Party

_________ ________ _________ _________ _________

________
1/3/2014 Gene Sperling

_________ ________ _________ _________ _________

________ 1/27/2014 Sylvia Burwell, 0MB
_________ ________ _________ _________ _________

________
1/27/2014 Kathy Ruemmler

________
2/4/2014 WH ConnectED event

________
2/5/2014 Dr. Holdren

________
3/5/2014 Farewell for Gene Sperling

________ 3/7/2014 Jeff Zients
_________ ________ _________ _________ _________

________
3/14/2014 WH St. Patrick's Day Reception

________
5/21/2014 Jeff Zients re: E-Rate briefing

_________ ________ _________ _________ _________

________ 6/11/2014 Jason Furman
________ ________ ________ ________ ________

________
6/18/2014 Cecelia Munoz/JeffZients

________ 7/17/2014 Caroline Atkinson, DNSA
________ ________ ________ ________ ________

________
7/18/2014 Lunch w/Strickling, Power, Edelman

________
9/11/2014 Meet w/Jeff Zients

________
9/30/2014 Meet Megan Smith

________
10/10/2014 Cybersecurity Forum Principals' Meeting

________
10/15/2014 Jason Furman re: E-rate Next Steps

________ ________ _________ _________ _________

________ 10/28/2014 Meeting w/Jeff Zients and Cecilia Munoz re: eRate Next Steps
________ ________ _________ _________ _________

________
1/12/2015 lunch w/Jason

________ ________ ________ ________ ________

________ ________ _________ _________



___ I I I I
________ Exh. 2 - Chairman Wheeler's White House Calls - 11/3/13-2/9/15 (Source: FCC Official Calendar)

___ ___ ___

________ ________ ________

_______ DATE CALENDAR DESCRIPTION

_________ 11/6/2013 Valerie Jarrett will call
_______

________
1/17/2014 Call Gene Sperling

________
1/31/2014 HOLD for call with Gene Sperling

_________ _________ ________ ________ ________ ________

________ 2/18/2014 Call John Hold ren
________ ________ ________ ________ ________ ________

________
2/18/2014 Call John Podesta

________
4/4/2014 Call w/Cecilia Munoz

________
4/29/2014 Teleconference w/Jeff Zients & Jason Furman

_________
5/1/2014 Jason Furman will call

_________
5/7/2014 Jeff Zients will call

________
6/13/2014 Jason Furman will call

________
7/7/2014 Jeff Zients will call re: e-Rate

________
7/9/2014 Jeff Zients will call your cell re: Monday

________ 7/22/2014 Jonathan McBride will call your cell
________ ________ ________ ________ ________ ________

________
9/4/2014 Jeff Zients will call you directly

________ ________

________ 10/6/2014 Call Jason Furman
_________ _________ ________ ________ ________ ________

________
10/24/2014 call with Jeff



___ I I I
Exh 3 - Chairman Wheeler's Congressional Meetings - 11/3/13-2/9/15 (Source: FCC Official Calendar)

___ ___

________ ________

_______ DATE CALENDAR DESCRIPTION

________
11/14/2013 Rep. John Dingell

________ 11/18/2013 Cong. Waxman
________ ________ ________ ________

________
11/19/2013 Senator Dean Heller

________
11/20/2013 Dinner w/Sen. Mark Pryor

________
12/3/2013 Mr. Upton

________ ________ ________ ________

________ 12/3/2013 Mr. Walden
________ ________ ________ ________

________
12/4/2013 Dinner w/Cong Anna Eshoo

________
12/12/2013 Energy & Commerce Oversight hearing

________
12/17/2013 Senator Markey

_________ _________ _________ _________

_________ 12/17/2013 Senator Udall
_________ _________ _________ _________

________
1/14/2014 Rep. Crenshaw

_________
1/14/2014 Senator Rockefeller

_________
1/14/2014 Dinner w/Rep. Eshoo and Committee Members

_________
1/29/2014 Senator Sessions

_________
2/3/2014 Congressional Meet and Greet

_________
2/6/2014 Senator Thune

_________
3/5/2014 Congressman Serrano

_________
3/5/2014 Senator Schumer

_________
3/13/2014 Representative Diaz-Balart

_________
3/13/2014 Leader Pelosi

________
3/13/2014 Congressman Don Young

________
3/25/2014 Chairman Hal Rogers

________ ________ ________ ________

________
3/25/2014 House Approps Hearing

_________ _________ _________ _________

________
3/27/2014 Senate Approps Hearing

_________ _________ _________ _________

________ 4/3/2014 Breakfast Meeting w/Rural Telecom Working Group Members
_________ _________ ________ _________

________ 4/7/2014 Representative Amodel
________

_________
5/1/2014 Breakfast with Senator Johanns

________
5/1/2014 Representative Doyle

_________

________ 5/1/2014 Senator Booker
________ ________ ________ ________

________
5/5/2014 Senator Nelson



________
5/6/2014 Senator Wicker

________
5/6/2014 Senator Heidi Heitkamp

________
5/20/2014 Energy & Commerce Oversight hearing

________ _________ _________ _________

________
6/2/2014 Senator Angus King

________ ________ ________ ________

________ 6/16/2014 Senator Ron Johnson
________ _________ _________ _________

________
7/17/2014 Senator Pryor

________ 7/17/2014 Congressman Bobby Rush
________ _________ _________ _________

________
7/22/2014 Senator Tester (w/Senator Walsh)

________ 7/23/2014 Senators Mikulski and Schumer re: Broadcasters
________ _________ _________ _________

________ 7/31/2014 Senator Blumenthal
________

________
9/11/2014 Congressman Graves

________
9/17/2014 Chat w/Congressman Cardenas re: Dodgers

________
9/17/2014 House Small Business Testimony

________ ________ ________ ________

_________ 11/12/2014 Congressman Waxman
________ ________ ________ ________

_________
11/12/2014 Meeting w/Sen. Markey

_________ 11/19/2014 Congressional Meeting w/Thune, Walden, Upton
________ _________ _________ _________

_________
11/20/2014 Meeting w/Senator King

________ _________ _________ _________

_________ 12/8/2014 Lunch w/Senator Nelson
________ _________ _________ _________

_________
12/10/2014 Breakfast w/Anna Eshoo

_________
12/12/2014 Breakfast w/Cong. Peter Welch

_________ 1/27/2015 Senator Brian Schatz
________

_________
1/30/2015 Coffee with Hill staff



___ I I I I
________

Exh 4- Chairman Wheeler's Congressional Calls - 11/3/13-12/9/15 (Source: FCC Officio! Ca/end

_______
DATE CALENDAR DESCRIPTION

_________
11/12/2013 Gary Andres will call

_________
12/11/2013 Rep. Mark Meadows will call re: inmate calling rates decision

_________ 12/19/2013 Senator Baldwin will call
_________

_________
12/19/2013 Sen. Rockefeller will call

_________
1/17/2014 Call Rep. Welch re: Rural Telecom Workin g Group lnVtation

_________ 1/17/2014 Senator Markey will call
________

________
1/23/2014 Sen. Warner will call you

_________ 1/24/2014 Call Sen. Rockefeller
________ ________ ________

_________
1/24/2014 Call Sen. Markey

_________ 2/18/2014 Senator Markey will call
________ ________ ________

_________
2/18/2014 Senator Rockefeller will call

_________
2/18/2014 Call Senator Pryor

_________ 2/18/2014 Cong. Eshoo will call
________ ________ ________

________
2/20/2014 Senator Thune will call

_________
2/28/2014 Senator Begich will call

_________
3/26/2014 Call Senator Menendez

_________
4/16/2014 Senator Begich will call

_________
4/24/2014 Call Leader Pelosi

________
4/24/2014 Call w/Cong. Eshoo

________
4/24/2014 Call Cong Waxman

________
5/7/2014 Call Rep. Lujan

________ 6/9/2014 Mr. Dingell will call
________ ________ ________

________
7/29/2014 Call Cong. Tony Cardenas

________
7/30/2014 Call Congressman Sherman

________
9/12/2014 Sen. King will call you

________ 9/23/2014 Congressman Sherman will call
________ ________ ________

________
10/28/2014 Call w/Senator Wyden

________

________ 10/29/2014 Senator Markey will call
________ ________ ________

________
11/7/2014 Senator Thune will call

________
11/14/2014 Rep. Walden will call

cir)



________
11/20/2014 Call Rep. Eshoo

_________
11/20/2014 Call Rep. Pallone

________ 11/21/2014 Call Senator Nelson
________ ________ _________

_________
12/2/2014 Senator Booker will call

________ 12/8/2014 Sen Wyden will call
________ ________ _________

________
12/23/2014 Call Rep. Pallone

________
12/23/2014 Call Sen. Thune

________
12/23/2014 Chmn. Upton will call

________
12/23/2014 Sen. Nelson will call

________
1/5/2015 Senator Durbin will call

________
1/12/2015 Call Rep. Welch

_________
1/14/2015 Rep. Matsui will call

________
1/16/2015 Sen. Markey will call

________
1/16/2015 Call Sen. Nelson

________
1/22/2015 Call Rep. Eshoo

_________
1/22/2015 Call Senator Schatz

________
1/22/2015 Call Rep. Welch

________
1/23/2015 Call Rep. Pailone

________
1/27/2015 Senator Cory Booker (D-NJ) will call

________ 1/28/2015 Congressman Bobby Rush will call
________ ________

________ 1/29/2015 Senator Klobuchar will call
________

________

_________
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